
    IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE ::::::::::::; DHUBRI

                            Present :- Shri Biprajit Roy, AJS
      Addl. Sessions Judge

      Dhubri.                           

   CRIMINAL REVISION NO. 33 OF 2020

      Mofizul Hoque Ansary........Revision Petitioner.
               
     Vs

                            The State of Assam ...........Opp. Party.
        Represented by its P.P.

For the Revisionist:- Jamsher Talukdar, Learned Advocate.

For the Respondent:-Sudhaman Ray , Learned Addl.P.P.

Date of Hearing :-  29.01.2021.

Date of Judgment:-10.03.2021.

J U D G M E N T

1.       This  is a petition u/s 397 Cr.P.C filed by the revision petitioner Mofizul Hoque 

Ansary against the orders dated 05.11.2020 & 09.12.2020 passed by the learned 

JMFC, Dhubri rejecting the zimma petition in South Salmara P.S. Case No.267/2020 

u/s. 403/406/409 I.P.C (corresponding to GR No.3576/2020).

2.     The revision petitioner has preferred the instant petition on the following 

grounds:

i) That  the  learned  trial  court  erred  both  in  law  and  fact  in  passing  the 

impugned orders dated 05.11.2020 & 09.12.2020. 

ii) That the trial court rejected the zimma petition illegally with pre-conceived 

mind.

iii)     That the trial court ignored the fact that the petitioner is the owner of the 

said  CSP  Centre  and  the  seized  micro  ATM  machine  and  micro  charger  were 

required for operating the Customers Service Centre. 

iv)     That the learned court below without calling a report from the I.O rejected 

the zimma petition illegally holding that if zimma is given to the petitioner, the same 

will affect the investigation of the case.

v) That the learned court below did not take into consideration the fact that 
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investigation must have been completed by the time and therefore there was no 

necessity for keeping the said seized articles in the custody of the I.O.

3. The LCR was called for and upon receipt of the same, I have heard learned 

counsel of both sides and perused the materials on record.

3. The brief fact of the case is that one Abdus Sattar lodged an FIR in the 

South Salmara P.S alleging that he is a job card holder vide order No.AS01007-009-

002/403 and had been working under MGNREGA Scheme in Tumni Gaon Panchayat. 

He alleged that the accused persons with mala fide intention kept his Bank Pass-

Book, ATM Card in their custody and later on he came to know that the accused 

persons without his consent withdrew an amount of Rs.27,355/- from his account. 

After getting the information, he went to the house of accused Azial Hoque and 

inquired about the matter but he was threatened. Accordingly, upon receipt of the 

said FIR, South Salmara P.S Case No.267/20 u/s.403/406/409/418/294/506/34 I.P.C 

was registered.

4. In the course of investigation, the I.O seized some articles and also arrested 

the  accused  persons.  Thereafter,  Mofizul  Hoque Ansary  filed  a  petition  seeking 

zimma of the seized micro ATM Machine and one micro ATM Charger.

5. Upon receipt of the said zimma petition, the learned trial court upon perusal 

of  the materials  available  in  the case record,  rejected the said  petition on the 

ground that  the petitioner  Mofizul  Hoque Ansary is  himself  one  of  the accused 

named in the FIR and therefore, zimma cannot be given to him. The learned trial 

court further held that the said articles were used for commission of the offence 

and therefore if the zimma of the said articles are given to the accused, it may 

affect  the  investigation  adversely  and  accordingly  rejected  the  said  petition. 

Thereafter,  on   9.12.20,  the  said  petitioner  Mofizul  Hoque  Ansary  again  filed 

another petition seeking zimma of the said articles and the learned trial court in 

view of the order dated 5.11.20 rejected the same.

6.  In the course of investigation,  learned counsel for the revision petitioner 

submitted that the learned trial court wrongly rejected both the petitions without 

calling the police report from the I.O.

7. From perusal of the case record, it appears that the learned trial court while 

passing the impugned orders did not call for the police report and arrived at a 
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conclusion that as the petitioner himself is an accused in the case and the seized 

articles were used for commission of the offence, zimma of the same cannot given 

to the petitioner as the same may adversely affect the investigation. It is pertinent 

to  mention  here  that  the  FIR  was  lodged  on  22.7.21  and  the  P.S.  Case  was 

registered on 17.8.20.The first zimma petition was filed on 5.11.20, therefore, it 

cannot  be  said  that  at  that  stage,  the  investigation  was  at  its  initial  stage. 

Thereafter, again on 9.12.20, second petition was filed by same petitioner seeking 

zimma of the said articles and that was also rejected.  Record reveals that said 

seized  articles  were  seized  by  the  I.O  on  28.9.20.  Therefore,  when  the  said 

petitions were filed, the investigation must have progressed sufficiently. The learned 

trial court ought to have called for report from the I.O as to whether the seized 

articles were required for further investigation and as to whether the investigation 

will  get  affected  in  case  custody of  the  said  seized  articles  were  given to  the 

petitioner Mofizul Hoque Ansary who is one of the accused in the said case. Instead 

of  doing  that  the  learned  trial  court  itself  arrived  at  a  conclusion  without  any 

supporting report  from the  I.O that  if  the  articles  are given  in  custody of  the 

petitioner who is named as accused in the FIR, it may affect investigation adversely.

8. Therefore, the impugned orders suffer from irregularity and the same are 

accordingly set aside. The learned trial court is directed to call for report from the 

I.O and upon receipt of the said report, dispose of the zimma petition filed by the 

petitioner afresh. Accordingly, the revision petition is disposed of.  

 Send back the LCR along with a copy of this judgment and order. 

         Given under my hand and seal of this court on this 10h day of March, 2021.

Dictated & corrected by me  

              Sri Biprajit Roy 

 Addl. Sessions Judge,Dhubri      Addl.Sessions Judge, Dhubri.


